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NOTICE OF LIMITED INTERVENTION 

TO ASSERT THE DEFENSE OF LACK 

OF PRIVATE CAUSE OF ACTION 

 

 

 

 

TO: Jennifer Schroeder, Elizer Eugene Darris, Christopher James Jecevicus-Varner and Tierre 

Davon Caldwell through their counsel, Craig Coleman, Michael Sawers, Isabelle 

Chammas, Faegre Baker Daniels LLP, 2200 Wells Fargo Center, 90 South Seventh 

Street, Minneapolis MN 55402, Teresa J. Nelson, David P. McKinney, American Civil 

Liberties Union of Minnesota, 2828 University Avenue Southeast, Suite 160, 

Minneapolis MN 55414, Theresa J. Lee, American Civil Liberties Union, 125 Broad 

Street, 18th Floor, New York NY 10004, and Secretary of State Steve Simon, through his 

counsel, Angela Behrens and Jason Marisam, Assistant Attorneys General, 445 

Minnesota Street, Suite 1100, St. Paul MN 55101. 

 

PLEASE TAKE NOTICE that Minnesota Voters Alliance, a nonprofit corporation, 

hereby serves upon you this Notice of Limited Intervention to Assert the Defense of Lack of 

Private Cause of Action demonstrating the reasons for the claim of entitlement to intervention, 

pursuant to Minn. R. Civ. P. 24.03, accompanied by a proposed Answer in Limited Intervention 
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setting forth the nature and extent of the limited defense of lack of private cause of action as to 

which intervention is sought: 

The Complaint’s claims which are all based on violations of the Minnesota 

Constitution should be dismissed for lack of a private cause of action under the 

Minnesota Constitution and the Minnesota Declaratory Judgment Act.   

 

In the absence of objection by an existing party to the action within 30 days after service 

of this Notice upon the party, such intervention shall be deemed to have been accomplished. 

REASONS FOR ENTITLEMENT TO LIMITED INTERVENTION 

 

The Attorney General’s Office’s Answer, filed on November 12, 2019, omitted the 

complete defense of lack of private cause of action causing unnecessary litigation and waste of 

taxpayer resources.  Minnesota Voters Alliance (MVA), as well as all taxpayers, have an interest 

in the Attorney General’s Office asserting “lack of private cause of action” defenses against 

every complaint against the State of Minnesota claiming Minnesota’s statutes violate the 

Minnesota Constitution; because if the Attorney General’s Office does assert this affirmative 

defense, the claims based on violations of the Minnesota Constitution will be dismissed. 

The Minnesota Constitution does not provide a private cause of action to sue the 

government. “[T]here is no private cause of action for violations of the Minnesota 

Constitution.” Guite v. Wright, 976 F.Supp. 866, 871 (D.Minn.1997), aff'd on other grounds, 147 

F.3d 747 (8th Cir.1998); Eggenberger v. West Albany Tp., 820 F.3d 938, 941–42 (8th Cir. 2016); 

see also Mlnarik v. City of Minnetrista, No. A09–910, 2010 WL 346402 at *1 (Minn.App. Feb. 

2, 2010) (explaining “no private cause of action for a violation of the Minnesota constitution has 

yet been recognized” and “[t]herefore appellant's complaint fails to state a claim”); Danforth v. 

Eling, No. A10–130, 2010 WL 4068791 at *6 (Minn.App. Oct. 19, 2010) (noting “there is no 
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private cause of action for violations of the Minnesota Constitution” and plaintiff's claims were 

properly dismissed as frivolous).  

Additionally, the Minnesota Declaratory Judgment Act, Minn. Stat. § 555.01, et seq., 

does not provide a cause of action to sue the government. Hoeft v. Hennepin County, 754 

N.W.2d 717 (Minn. App. 2008), review denied, (the Uniform Declaratory Judgment Act (UDJA) 

cannot create a cause of action that does not otherwise exist); Alliance for Metropolitan Stability 

v. Metropolitan Council, 671 N.W.2d 905 (Minn. App. 2003) (the Uniform Declaratory 

Judgments Act is not an express independent source of jurisdiction); Lighthouse Management 

Group, Inc. v. Deutsche Bank Trust Company of Americas, 380 F.Supp.3d 911 (D. Minn. 2019) 

(the Minnesota Uniform Declaratory Judgment Act is not an express independent source of 

jurisdiction); Mitchell on Behalf of X.M. v. Dakota County Social Services, 357 F.Supp.3d 891 

(D. Minn. 2019) (under Minnesota law, declaratory relief must be based on underlying cause of 

action); Finnegan v. Suntrust Mortgage, 140 F.Supp.3d 819 (D. Minn. 2015) (under Minnesota 

law, declaratory judgment is a remedy, not a cause of action); Eggenberger v. West Albany Tp., 

90 F.Supp.3d 860 (D. Minn. 2015), affirmed 820 F.3d 938, certiorari denied 137 S.Ct. 200, 196 

L.Ed.2d 131 (the Minnesota Declaratory Judgment Act cannot create a cause of action that does 

not otherwise exist; a party seeking a declaratory judgment must have an independent, 

underlying cause of action based on a common-law or statutory right). 

In other words, the case law holds that no plaintiff can sue the government for violating 

the Minnesota Constitution without a statutory or common law cause of action—and the 

Minnesota Declaratory Judgement Act is legally insufficient as a cause of action.  In this case, 

this defense of no private cause of action under the Minnesota Constitution and under the 

Minnesota Declaratory Judgment Act is a complete defense to Plaintiffs’ complaint requiring 
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complete dismissal. Yet, the Attorney General’s Office omitted this defense in its Answer, 

although it has raised the same defense successfully in other cases.   By not asserting the 

complete defense, the Attorney General’s Office has waived this defense and cannot raise it in 

this lawsuit.  Failing to assert this defense has caused unnecessary litigation wasting taxpayers’ 

funds. Under these circumstances, the limited intervention sought here is necessary and justified 

to pursue the omitted, complete defense to the Complaint. 

FACTS 

The Attorney General’s Office, despite its consistent record of success using the lack of 

private cause of action defense to obtain dismissals in other cases of claims based on violations 

of the Minnesota Constitution, has omitted the lack of private cause of action defense from its 

November 12, 2019 Answer.   

All of Plaintiffs’ claims are based on violations of the Minnesota Constitution. The 

Complaint asserts that felons have the right to vote under the Minnesota Constitution and that 

these rights are being violated by Minnesota laws.    Claim I alleges that Minnesota statutes 

barring felons voting violate the equal protection guarantee of the Minnesota Constitution. Claim 

II alleges that Minnesota statutes barring felons from voting violate the Due Process Clause of 

the Minnesota Constitution. Claim III alleges that Minnesota statutes barring felons from voting 

violate the “right to vote” under the Minnesota Constitution. 

Proposed defendant-intervenor Minnesota Voters Alliance seeks limited intervention in 

this matter as taxpayers to obtain dismissal of all the claims in Plaintiffs’ complaint based on the 

defense of lack of a private cause of action under the Minnesota Constitution and lack of a 

private cause of action under the Minnesota Declaratory Judgment Act.   
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Even though all of Plaintiffs’ claims—Claims I, II and III—are based on violations of the 

Minnesota Constitution, the Attorney General’s Office’s Answer fails to assert the defense of 

lack of a private cause of action under the Minnesota Constitution.  To be sure, the Attorney 

General’s Office does have a limited affirmative defense as to damages, but not a complete 

affirmative defense: 

3. To the extent that Plaintiffs seek relief other than prospective injunctive or declaratory 

relief, their claims are barred because … the Minnesota Constitution does not provide a 

cause of action for damages. 

 

Answer, p. 23.  The complete affirmative defense, as stated in Defendant-Intervenor’s Answer—

would read: 

3. The complaint must be dismissed for a lack of private cause of action under the 

Minnesota Constitution and a lack of private cause of action under the Minnesota 

Declaratory Judgment Act. 

 

Further, the Attorney General’s Office answer to paragraphs 14 and 15 of the Complaint admit 

jurisdiction and a private cause of action under the Minnesota Constitution and the Minnesota 

Declaratory Judgment Act.  Answer , p. 6. 

By way of contrast, in three other recent cases, the Attorney General’s Office has 

successfully raised the defense of lack of a private cause of action to obtain dismissals of claims 

based on violations of the Minnesota Constitution.  First, on March 20, 2017, Assistant Attorney 

General William Young in Hatton v. Piper, signed a memorandum supporting a motion to 

dismiss asserting that “Minnesota has no statutory scheme providing for private actions based on 

violations of the Minnesota constitution.”  Ex. A, p. 23 (citations omitted).  The District Court 

agreed there was no private cause of action and dismissed the claims based on violations of the 

Minnesota Constitution. Hatton v. Piper, 2019 WL 969787, at *1 (D.Minn., 2019).   
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Second, on May 19, 2017, Assistant Attorney General Bradley Hutter in Benson v. Piper, 

signed a memorandum supporting a motion to dismiss asserting that “Minnesota has no statutory 

scheme providing for private actions based on violations of the Minnesota constitution.”  Ex. B, 

p. 5 (citations omitted).  The District Court agreed there was no private cause of action and 

dismissed the claims based on violations of the Minnesota Constitution. Benson v. Piper, 2019 

WL 2017319, at *4 (D.Minn., 2019). 

Third, on August 3, 2018, Assistant Attorney General James H. Clark in Ivey v. Johnston, 

signed a memorandum supporting a motion to dismiss asserting that “there is no private cause of 

action under the Minnesota Constitution.”  Ex. C, p. 9.  The District Court agreed there was no 

private cause of action and dismissed the claims based on violations of the Minnesota 

Constitution. Ivey v. Johnston, 2019 WL 3334346, at *3 (D.Minn., 2019). 

In light of the Attorney General’s Office’s practice of successfully raising the defense of 

lack of private cause of action to dismiss claims based on violations of the Minnesota 

Constitution, the Attorney General’s Office’s failure to raise this complete defense in the 

November 12, 2019 Answer remains unexplained.   

Minnesota Voters Alliance works in Minnesota for election integrity. 

 

Minnesota Voters Alliance is a nonprofit organization with members who seek to ensure, 

as part of their association objectives, public confidence in the integrity of Minnesota’s elections, 

in election results and election systems, processes, procedures, and enforcement, and that public 

officials act in accordance with the law in exercising their obligations to the people of the State 

of Minnesota. Its membership includes individual registered voters and taxpayers. 
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The MVA has a significant interest in the Attorney General’s Office consistently 

and uniformly applying the defense of lack of private cause of action and believes 

the court will be aided by MVA participation as a party for the purposes of the 

limited defense. 

 

MVA’s interest is public in nature. The MVA can bring to the court a unique and factual 

perspective in support of the State of Minnesota in the instant action as it pertains to the role the 

Attorney General plays in consistently and uniformly applying the defense of lack of private 

cause of action to claims brought under the Minnesota Constitution or brought under the 

Minnesota Declaratory Judgment Act.  

The MVA is an association of people organized in Minnesota to promote election 

integrity. It uses private and public resources as a catalyst to investigate complaints arising from 

Minnesota’s elections. The complaints show where the government is acting contrary to the best 

interests of the people. The MVA has sought to ensure that Minnesota’s elections comply with 

the law. 

The MVA’s expectations of the Attorney General, as embraced by others, is for the 

Attorney General to act as an advocate to ensure the lack of private cause of action defense is 

appropriately brought to dismiss every claim against the government brought under the 

Minnesota Constitution or brought under the Minnesota Declaratory Judgment Act. When the 

Attorney General violates this neutrality, there is a waste of taxpayers’ funds by unnecessary 

litigation. 

MVA is also a state taxpayer. 

 

ARGUMENT 

MVA submits the following argument in support of its motion to intervene as defendant-

intervenor. 
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I. The Court Should Grant Limited Intervention to MVA Because It May Intervene as 

a Matter of Right as Taxpayers Based on the Attorney General’s Office’s Failure to 

Assert the Defense of Lack of Private Cause of Action to Dismiss Claims Based on 

Violations of the Minnesota Constitution. 
 

Under Minn. R. Civ. P. 24.01,  

Upon timely application anyone shall be permitted to intervene in an action when 

the applicant claims an interest relating to the property or transaction which is the 

subject of the action and the applicant is so situated that the disposition of the 

action may as a practical matter impair or impede the applicant's ability to protect 

that interest, unless the applicant's interest is adequately represented by existing 

parties. 

 

“Rule 24 should be construed liberally and . . . technicalities should not be invoked to 

defeat intervention.” Engelrup v. Potter, 224 N.W.2d 484, 488 (Minn. 1974) (internal marks and 

alterations omitted). Moreover, “Rule 24.01 establishes four requirements for intervention as of 

right: (1) a timely application; (2) an interest in the subject of the action; (3) an inability to 

protect that interest unless the applicant is a party to the action; and (4) the applicant's interest is 

not adequately represented by existing parties.” League of Women Voters Minnesota v. Ritchie, 

819 N.W.2d 636, 641 (Minn. 2012). “In determining whether conditions for intervention have 

been met, the court will look to the pleadings and, absent sham or frivolity, a court will accept 

the allegations in the pleadings as true. . . . Secondly, on motion to intervene of right, the merits 

of the proposed [pleading] are not to be determined.” Snyder's Drug Stores, Inc. v. Minnesota 

State Bd. of Pharmacy, 221 N.W.2d 162, 164 (Minn. 1974). 

Given Minnesota’s policy of liberally granting intervention under Rule 24.01, Defendant 

in Intervention satisfies all four requirements because (1) this application is timely because the 

Answer was filed less than one week ago, and the Defendant in Intervention has asserted an 

applicable defense which the Attorney General’s Office omitted in the above-captioned action; 

(2) absent intervention, no party will be asserting the lack of a private cause of action defense to 
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end the case; (3) Defendant in Intervention has an interest in  ending the meritless litigation as 

state taxpayers; and (4) the existing parties to the litigation have ignored the legal requirement of 

a private cause of action to impermissibly proceed on a claim based on violations of the 

Minnesota Constitution.  

The defendant-intervenor does not seek full intervention because it is unnecessary.  The 

Court can grant limited intervention as to the defense of lack of private cause of action as 

requested by defendant-intervenor. SST, Inc., 288 N.W.2d 225, 230 (the court “could exercise its 

discretion by allowing limited intervention if existing parties would not be prejudiced. 7A C. 

Wright & A. Miller, Federal Practice and Procedure s 1922 (1972)”); see also § 1922 Conditions 

on Intervention, 7C Fed. Prac. & Proc. Civ. § 1922 (3d ed.). 

A. The Attorney General’s Office in its Answer has waived a complete 

defense to all Plaintiffs’ claims: lack of private cause of action. 

 

As a preliminary matter, the Attorney General’s Office in its Answer has waived a 

complete defense to all Plaintiffs’ claims: lack of private cause of action. 

1. The Attorney General’s Office has waived the defense of lack of 

private cause of action. 

 

Generally, a party's failure to address an argument in its Answer results in waiver of that 

defense.  In fact, a “court will not consider an affirmative defense not raised in the pleadings.” 

Loppe v. Steiner, 699 N.W.2d 342, 348 (Minn.App. 2005), citing Minnesota–Iowa Television 

Co. v. Watonwan T.V. Improvement Ass'n, 294 N.W.2d 297, 305 (Minn.1980) and Septran, Inc. 

v. Indep. Sch. Dist. No. 271, Bloomington, 555 N.W.2d 915, 919 (Minn.App.1996), review 

denied (Minn. Feb. 26, 1997). 

Under this case law, the Attorney General’s Office omitting the defense of lack of private 

cause of action in its Answer constitutes waiver.   In this case, the Court will not now consider 
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the defense of lack of private cause of action.  For all intents and purposes, the Attorney 

General’s Office has waived the defense of lack of private cause of action. 

2. The Attorney General’s Office has only asserted partial defenses 

in its Answer, while omitting the complete defense of lack of 

private cause of action. 

 

On November 12, 2019, the Attorney General’s Office filed an Answer omitting a 

complete defense to all Plaintiffs’ claims: lack of private cause of action. The defense, if 

asserted, requires dismissal of all Plaintiffs’ claims because all of the Plaintiffs’ claims are based 

on violations of the Minnesota Constitution.  The defense of lack of private cause of action is 

black letter case law used routinely by the Attorney General’s Office in other cases—as shown 

by the three examples above.  But, the Attorney General’s Office omitted the defense in this 

case. 

Here, the defense of lack of private cause of action is a complete defense to all of the 

Plaintiffs’ claims requiring their dismissal. In contrast, the three affirmative defenses that the 

Attorney General’s Office has raised in the Answer are not complete defenses. The first 

affirmative defense, failure to state a claim, is not sufficiently specific for review. The second 

affirmative defense, that the Secretary of State is not responsible for criminal charging or 

sentencing that affects a person’s right to vote, does not directly address the merits of Plaintiff’s 

claims of violations of the right to vote.  The third affirmative defense is limited to dismissing 

the damages claims, not the claims for declaratory and injunctive relief.  

The point is that the Attorney General’s Office’s three affirmative defenses are all partial 

defenses to the Complaint.  The only complete defense is the lack of private cause of action—

which the Attorney General’s Office omitted.  So, the presence of the defendant-intervenor is 

necessary to present the complete defense to all Plaintiffs’ claims—lack of a private cause of 
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action. The defendant-intervenor wants to present the same defense that the Attorney General’s 

Office routinely, successfully presents in other similar cases. 

B. MVA’s Intervention of Right Is Timely. 

 

The timeliness of an application to intervene depends on “all the circumstances shown.” 

Engelrup, 224 N.W.2d at 488. Intervention is allowable even “several years after commencement 

of suit.” Id. (quoting Moore, 3B Federal Practice (2 ed.), p. 24-523). “A timely application 

generally involves a motion to intervene under circumstances where the additional party’s 

presence will not unduly and adversely affect the rights of the existing parties.” Id. at 489. In 

Engelrup, “[a]lthough almost 10 months passed between the commencement of the action and 

the attempted intervention,” because “no rights have yet been adjudicated between the original 

parties and no new issues have been introduced which will prejudice either of the original 

parties,” intervention was timely given the requirement that courts liberally construe Rule 24. Id. 

Like in Engelrup, intervention is also appropriate here.  The proposed defendant-

intervenors acted with due diligence to file their intervention motion. The Attorney General’s 

Office’s Answer giving rise to this intervention motion was filed on November 12, 2019.   It 

only took about one week for the intervention motion to be filed.  Further, in this case, no party 

will be prejudiced by the intervention because the case is at its beginning stages.  The Court has 

not adjudicated the merits of any claims between the parties. There has been no scheduling order. 

There is no discovery deadline. There is no trial date.  Rule 24 is to be construed liberally, and 

the Court should accordingly allow intervention at this early stage of the litigation. 

C. Absent Intervention, MVA cannot assert the defense of lack of private 

cause of action to end the litigation. 

 

Absent intervention, MVA does not have an avenue to assert the defense of lack of 

private cause of action to end the litigation.  Where intervention is timely and the applicant must 
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intervene to protect the interest at stake, intervention is granted. Costley v. Caromin House, Inc., 

313 N.W.2d 21, 29 (Minn. 1981) (reversing denial of motion to intervene where the parties had 

the necessary interest and inadequate representation).  

The U.S. Court of Appeals for the Eighth Circuit summarized Minnesota law on the 

defense of lack of a private cause of action under the Minnesota Constitution: 

“[T]here is no private cause of action for violations of the Minnesota 

Constitution.” Guite v. Wright, 976 F.Supp. 866, 871 (D.Minn.1997), aff'd on 

other grounds, 147 F.3d 747 (8th Cir.1998); see also Mlnarik v. City of 

Minnetrista, No. A09–910, 2010 WL 346402 at *1 (Minn.App. Feb. 2, 2010) 

(explaining “no private cause of action for a violation of the Minnesota 

constitution has yet been recognized” and “[t]herefore appellant's complaint fails 

to state a claim”); Danforth v. Eling, No. A10–130, 2010 WL 4068791 at *6 

(Minn.App. Oct. 19, 2010) (noting “there is no private cause of action for 

violations of the Minnesota Constitution” and plaintiff's claims were properly 

dismissed as frivolous). Accordingly, Eggenberger has no cause of action under 

the Minnesota Constitution. 

 

Eggenberger v. West Albany Tp., 820 F.3d 938, 941–42 (8th Cir. 2016).  Similarly, as to 

Minnesota’s Declaratory Judgment Act, the Court of Appeals has stated: 

[T]he UDJA “cannot create a cause of action that does not otherwise exist.” Alliance for 

Metro. Stability v. Metro. Council, 671 N.W.2d 905, 916 (Minn.App.2003). 

 

Hoeft v. Hennepin County, 754 N.W.2d 717, 722 (Minn.App. 2008) 

 

Nonetheless, the Attorney General’s Office has failed to assert the defense of lack of 

private cause of action in this case.  The only avenue MVA has to assert the defense of lack of 

private cause of action is this intervention motion.  For example, MVA cannot bring a petition 

for a writ of mandamus under Minnesota Statutes § 586.01, et seq., against the Attorney General 

to bring the obligatory defense in this case.  Instead, Rule 24 intervention is the narrow, 

prescribed route for intervention to assert defenses which have been omitted by the Attorney 

General’s Office.   
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D. MVA and its members are state taxpayers who have an interest in 

ending the meritless litigation. 

 

“Intervention as a matter of right requires an interest relating to the property or 

transaction which is the subject of the action. Minn. R. Civ. P. 24.01.” Heller v. Schwan's Sales 

Enterprises, Inc., 548 N.W.2d at 292 (Minn. Ct. App. 1996) (internal marks omitted). An interest 

in a subject of the litigation arises when the intervenor has “a beneficial interest in the subject 

matter in suit . . . even though the intervenor may have another remedy.” Veranth v. Moravitz, 

284 N.W. 849, 851 (Minn. 1939). Taxpayers have a right to intervene where expenditures are 

challenged as illegal. State, by Peterson v. Werder, 273 N.W. 714, 715-16 (Minn. 1937).   

MVA and its members have an interest in this meritless lawsuit ending because it is 

causing unnecessary disbursement of taxpayer’s funds. MVA and its members have both 

taxpayer standing and associational standing to assert defenses where the Attorney General’s 

Office has failed to do so. See Citizens for Rule of Law v. Senate Comm. on Rules & Admin., 770 

N.W.2d 169, 175 (Minn. Ct. App. 2009) (taxpayer standing and associational standing conferred 

on party where the party “challenge[s] a specific disbursement of money, alleging that it was 

wrongful”);  McKee v. Likins, 261 N.W.2d 566 (Minn. 1977) (recognizing taxpayer standing).  

The way that the Attorney General’s Office has omitted the defense of lack of private cause of 

action in its Answer causes unnecessary litigation harming Minnesota taxpayers and defendant-

intervenors interests.  Thus, MVA has both taxpayer and associational standing for the purposes 

of the limited intervention sought.  
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E. The existing parties do not adequately represent MVA and other 

taxpayers, as evidenced by the State of Minnesota omitting from its 

Answer the defense of lack of a private cause of action to sue the 

government. 

 

MVA must only “carry the ‘minimal’ burden of showing that the existing parties ‘may’ 

not adequately represent their interests.” Jerome Faribo Farms, Inc. v. Cty. of Dodge, 464 

N.W.2d 568, 570 (Minn. Ct. App. 1990).   

MVA’s and its members’ interests are that of taxpayers. It is in the taxpayers’ interest 

that the Attorney General consistently and uniformly applies the defense of lack of private cause 

of action to claims brought under the Minnesota Constitution. If the Attorney General brings the 

defense, then the claims will be dismissed and the case will end.  Ending unnecessary litigation 

against the government saves taxpayers’ funds. 

MVA’s expectations of the Attorney General, as embraced by others, is for the executive 

branch to act as a neutral to ensure the lack of private cause of action defense is brought to 

dismiss every claim brought under the Minnesota Constitution. When the Attorney General 

violates this neutrality, there is a waste of taxpayers’ resources by unnecessary litigation. 

In this case, the Attorney General’s Office has violated neutrality by omitting the defense 

of lack of private cause of action which, if properly raised, would lead to dismissal of the 

Complaint.  In three other recent cases, the Attorney General’s Office prevailed in motions to 

dismiss based on the lack of private cause of action.  But the Attorney General’s Office has 

failed to assert that defense in the Answer in this case.  

By omitting the defense of lack of private cause of action, the Attorney General’s Office 

has demonstrated that it does not adequately represent the interests of state taxpayers who want 

all unnecessary litigation against the government to end.  In other words, the limited intervention 

is necessary because the Attorney General’s Office is not zealously representing the government.  
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Under these circumstances, the Court should grant limited intervention as a matter of right under 

Minn. R. Civ. P. 24.01. 

II. Alternatively, the Court Should Grant Permissive Intervention to MVA. 

 

Permissive intervention under Rule 24.02 may be granted where, upon timely application, 

“an applicant's claim or defense and the main action have a common question of law or fact.” 

Minn. R. Civ. P. 24.02. “The grant of permissive intervention lies within the discretion of the 

district court.” Heller, 548 N.W.2d at 292. The only requirement for permissive intervention is 

that “the proposed intervenors have ‘a common question of law or fact’ with the action.” League 

of Women Voters Minnesota, 819 N.W.2d at 642. Further, the Court can grant limited permissive 

intervention. See SST, Inc. v. City of Minneapolis, 288 N.W.2d at 230 (the court “could exercise 

its discretion by allowing limited intervention if existing parties would not be prejudiced. 7A C. 

Wright & A. Miller, Federal Practice and Procedure s 1922 (1972)”); see also § 1922 Conditions 

on Intervention, 7C Fed. Prac. & Proc. Civ. § 1922 (3d ed.) (“Since the trial court has full 

discretion to grant or deny an application for permissive intervention under Rule 24(b), it may if 

it chooses impose conditions on its grant of the application. There are many reported instances in 

which conditions of this kind have been imposed. Most commonly, intervention has been 

allowed, but participation by the intervenor has been limited to certain issues.”) (internal marks 

omitted).   

In this case, the requirements for permissive intervention are satisfied because MVA 

wants to assert the defense of lack of private cause of act which the Attorney General’s Office 

omitted in its Answer. The defense is a “common question of law or fact” as the above-described 

cases demonstrate. In other words, the defendant-intervenor’s proposed defense of lack of private 

cause of action applies to Plaintiffs’ claims based on violations of the Minnesota Constitution. 
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Thus, MVA would not object to permissive limited intervention so long as MVA is able to assert 

the defense of lack of private cause of action in this proceeding. If so, the requirements for 

intervention as a matter of right need not be met. 

CONCLUSION 

The current parties to this case are ignoring black letter law that there is no private cause 

of action for claims based on violations of Minnesota’s constitution.  Thus, a lawsuit which 

should have ended continues.  This unnecessary lawsuit drains taxpayers’ funds.  The defendant-

intervenor meets the requirements for intervention. Under the circumstances, a motion for 

limited intervention should be granted so that the defense of lack of private cause of action is 

asserted to end the case. 

 

 

Dated: November 18, 2019 

 

MOHRMAN, KAARDAL & ERICKSON, P.A. 

 

/s/ Erick G. Kaardal   

Erick G. Kaardal, 229647 

150 South Fifth Street, Suite 3100 

Minneapolis, Minnesota 55402 

Telephone: 612-341-1074 

Facsimile: 612-341-1076 

Email: kaardal@mklaw.com 

 

Attorneys for the Proposed Defendant-Intervenor 
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UNITED STATES DISTRICT COURT 
 

DISTRICT OF MINNESOTA 
 
Michael D. Benson, 
 
   Plaintiff, 
 
v. 
 
Emily Johnson Piper, et al., 
 
   Defendants. 
 

Case No. 0:17-cv-00266 (DWF-TNL)

DEFENDANTS’ MEMORANDUM 
OF LAW IN SUPPORT OF 

MOTION TO DISMISS 
PLAINTIFF’S COMPLAINT 

 
INTRODUCTION 

 Plaintiff’s lengthy Complaint describes a series of confrontations, conflicts, and 

disagreements that he, a civilly committed sex offender, had with Defendants, state 

officials in charge of the Minnesota Sex Offender Program (“MSOP”).  The Complaint 

does not plausibly plead that any of these individual incidents resulted in a violation of 

Plaintiff’s constitutional rights.  The Complaint also fails to plausibly plead that, taken 

together, the alleged incidents amount to an effort by Defendants to retaliate against 

Plaintiff for filing a prior lawsuit.  Defendants move under Fed. R. Civ. P. 12(b)(1) and 

Fed. R. Civ. P. 12(b)(6) for an Order dismissing Plaintiff’s claims for lack of subject 

matter jurisdiction and for failure to state a claim upon which relief can be granted. 
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STATEMENT OF FACTS1 

 Plaintiff Michael D. Benson is civilly committed to the MSOP facility in Moose 

Lake, Minnesota.  [See Doc. 1, Compl. p. 2, ¶ 1].  In May 2016, Plaintiff filed a lawsuit 

against several Minnesota Department of Human Services (“DHS”) employees.2  [Doc. 1, 

Compl. p. 9, ¶ 11].  In the months after Plaintiff served the lawsuit on the named 

defendants in the case, Plaintiff had a series of interactions with Defendants that he 

believes violated certain constitutional rights.  [See Doc. 1, Compl. pp. 7-8, ¶¶ 9-10].  For 

example, certain Defendants allegedly confronted Plaintiff and verbally intimidated him.  

[Doc. 1, Compl. pp. 9-10, ¶¶ 12-13; p. 13 ¶ 18; pp. 14-15 ¶ 21].  Other Defendants 

allegedly failed to investigate incidents involving Plaintiff, wrote false reports about him, 

restricted his access to some activities, or improperly searched Plaintiff’s living space.  

[See, e.g., Doc. 1, Compl. pp. 9-10, ¶ 12; pp. 10-11 ¶ 13; p. 11-12 ¶ 14; pp. 13-14 

¶¶ 18-19; p. 14 ¶ 21; p. 15, ¶ 22; p. 16 ¶ 23].  Plaintiff was allegedly denied the 

opportunity to attend one Native American religious event and improperly disciplined for 

attending another. [Doc. 1, Compl. p. 14 ¶ 20; pp. 17-18, ¶¶ 25-26].   Plaintiff was also 

placed in MSOP’s high security area (“HSA”), subjected to an unclothed visual body 

search (“UVBS”), and placed into what he describes as another restrictive isolation unit.  

[Doc. 1., Compl. p. 20, ¶¶ 34-37; Compl. pp. 23-26, ¶¶ 42-47]. 

                                                 
1 For the purposes of this Motion to Dismiss, the allegations in Plaintiff’s Complaint are 
construed as true.  See Bhd. of Maint. of Way Employees v. Burlington N. Santa Fe R.R., 
270 F.3d 637, 638 (8th Cir. 2001).  Defendants do not admit the truth of these allegations. 
2 See Benson v. Piper, et al., 0:16-cv-00509-DWF-TNL.   
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 From these myriad incidents, which allegedly began around the time Plaintiff 

initiated the 2016 lawsuit, Plaintiff concludes that Defendants are engaging in a “Cat’s 

Paw” scheme of unconstitutional retaliation consisting of “special punishments.”  [See, 

e.g., Doc. 1., Compl. p. 7, ¶ 9].  Plaintiff believes Defendants’ alleged conduct “can only 

be explained as being the result of Plaintiff filing a complaint as other clients are not 

targeted or harassed in the same way.”  [Doc. 1., Compl. p. 10, ¶ 12]. 

  Plaintiff brings First Amendment, Fourth Amendment, Fourteenth Amendment 

Due Process claims under 42 U.S.C. 1983 and a claim under Article I, Section 10 of the 

Minnesota Constitution against the Defendants in their official and individual capacities.  

All of Plaintiff’s claims should be dismissed. 

ARGUMENT 

I. STANDARD OF REVIEW. 

On a Rule 12(b)(1) motion to dismiss for lack of subject matter jurisdiction, a 

court must “accept all factual allegations in the pleadings as true and view them in the 

light most favorable to the nonmoving party.”  Great Rivers Habitat Alliance v. Federal 

Emergency Management Agency, 615 F.3d 985, 988 (8th Cir. 2010).  To obtain dismissal 

for lack of subject matter jurisdiction, the moving party must successfully challenge the 

complaint “on its face or on the factual truthfulness of its averments.”  Titus v. Sullivan, 

4 F.3d 590, 593 (8th Cir. 1993) (internal citation omitted). 

On a Rule 12(b)(6) motion to dismiss for failure to state a claim, a court must 

assume all facts alleged in the complaint to be true and construe the pleadings in the light 

most favorable to the non-moving party.  See Bhd. Of Maint. Of Way Employees v. 
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Burlington N. Santa Fe. R.R., 270 F.3d 637, 638 (8th Cir. 2001).  To survive a motion to 

dismiss, a complaint must contain “enough facts to state a claim for relief that is plausible 

on its face.”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007).  A complaint must 

provide more than “labels and conclusions” or “a formulaic recitation of the elements of a 

cause of action.”  Ashcroft v. Iqbal, 556 U.S. 662, 680-81 (2009) (quoting Bell Atl. 

Corp. v. Twombly, 550 U.S. 544, 555 (2007)).  “A claim has facial plausibility when the 

plaintiff pleads factual content that allows the court to draw the reasonable inference that 

the defendant is liable for the misconduct alleged.”  Twombly, 550 U.S. at 520.  Courts 

must undertake the “context-specific task” of determining whether the plaintiff’s 

allegations “nudge” their claims against each defendant “across the line from conceivable 

to plausible.”  Iqbal, 556 U.S. at 680.  Legal conclusions stated in the Complaint are not 

binding.  Twombly, 550 U.S. at 555. 

II. THE ELEVENTH AMENDMENT BARS PLAINTIFF’S CLAIMS FOR MONETARY 

RELIEF AGAINST OFFICIAL-CAPACITY DEFENDANTS. 

The Eleventh Amendment bars suits by a citizen against the citizen’s own state in 

federal court.  See U.S. Const. amend. XI; Hans v. Louisiana, 134 U.S. 1 (1890).  Such a 

suit must be dismissed for lack of subject-matter jurisdiction unless the state government 

has consented to the suit.  See Seminole Tribe v. Florida, 517 U.S. 44, 73 (1996).  The 

State of Minnesota has not consented.  DeGidio v. Perpich, 612 F. Supp. 1383, 1388-89 

(D. Minn. 1985). 

An official-capacity claim against a state official is “no different from a suit 

against the State itself.”  Will v. Michigan Dep't of State Police, 491 U.S. 58, 71 (1989).  
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As a result, the Eleventh Amendment also prohibits claims for monetary relief against 

state officials in their official capacities.  Treleven v. University of Minnesota, 73 F.3d 

816, 818-19 (8th Cir. 1996) (affirming grant of summary judgment in favor of an 

individual defendant sued for monetary damages in his official capacity). 

Here, Plaintiff has sued every Defendant in his or her official capacity.  [See 

generally Compl.].  As alleged, “[a]t all times relevant in the complaint, all named 

Defendants were/are employees of DHS/MSOP.”  [Doc. 1, Compl. p. 7, ¶ 8].  Therefore, 

the Eleventh Amendment bars claims for monetary relief, including punitive damages, 

[Doc. 1, Compl. p. 34, ¶ j], against Defendants in their official capacities. 

III. THE ELEVENTH AMENDMENT BARS ALL OF PLAINTIFF’S STATE LAW CLAIMS 

AGAINST OFFICIAL-CAPACITY DEFENDANTS. 
 

The official-capacity Defendants are immune from suit in federal court from 

claims they violated state law.  Pennhurst State School & Hosp. v. Halderman, 

465 U.S. 89, 100-01, 104-06 (1984); Minn. Pharmacists Ass’n v. Pawlenty, 

690 F. Supp. 2d 809, 815 (D. Minn. 2010).  Therefore, Plaintiff’s official-capacity search 

and seizure claims under Article I, Section 10 of the Minnesota Constitution and any 

official-capacity state law defamation claim must be dismissed. 

IV. PLAINTIFF CANNOT BRING A CLAIM AGAINST DEFENDANTS UNDER THE 

MINNESOTA CONSTITUTION. 
 

Plaintiffs’ claims alleging violations of the Minnesota Constitution must be 

dismissed because they are not actionable.  “Unlike 42 U.S.C. § 1983, Minnesota has no 

statutory scheme providing for private actions based on violations of the Minnesota 

constitution.”  Riehm v. Engelking, No. 06-293 (JRT/RLE), 2007 WL 37799 at *8 
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(D. Minn. Jan. 4, 2007) (citing Guite v. Wright, 976 F. Supp. 866, 871 (D. Minn. 1997)); 

see also Jihad v. Fabian, No. 09-1604 (SRN/LIB), 2011 WL 1641885 at *8 (D. Minn. 

Feb. 17, 2011) (“Minnesota has not enacted a statute that is equivalent to Section 1983, 

which provides a private cause of action for violations of the Federal Constitution.”), 

adopted by 2011 WL 1641767 (D. Minn. May 2, 2011). 

V. PLAINTIFF’S CLAIMS FOR PROSPECTIVE INJUNCTIVE RELIEF AGAINST THE 

OFFICIAL-CAPACITY DEFENDANTS FAIL BECAUSE PLAINTIFF HAS NOT 

PLAUSIBLY ALLEGED THAT MSOP POLICY OR PRACTICE CAUSED THE 

ALLEGED CONSTITUTIONAL VIOLATIONS. 
 
 To state an official-capacity claim, a plaintiff must allege that an official state 

policy or custom, and not an individual official’s failure of implementation, caused 

concrete constitutional harms. Clay v. Conlee, 815 F.2d 1164, 1170 (8th Cir. 1987).  

Because a claim against an official-capacity defendant “is tantamount to an action 

directly against the public entity of which the official is an agent . . . the plaintiff must 

prove more than that his constitutional rights were violated by the named individual 

defendant.”  Id.  Instead, “a governmental entity is liable under section 1983 only when 

the entity itself is a ‘moving force’ behind the violation.”  Id.  This means that “the 

entity’s official ‘policy or custom’ must have ‘caused’ the constitutional violation; there 

must be an ‘affirmative link’ or a ‘causal connection’ between the policy and the 

particular constitutional violation alleged.”  Id. 

 Here, despite the Complaint’s brief references to MSOP policy [See, e.g., Doc. 1, 

Compl. p. 7, ¶ 10; 9, ¶ 10], Plaintiff’s Complaint does not take issue with actual MSOP 

policies and procedures.  Rather, Plaintiff takes issue with the conduct of certain 

CASE 0:17-cv-00266-DWF-TNL   Document 25   Filed 05/19/17   Page 6 of 24

EXHIBIT B



7 
 

individuals in a series of interactions and conversations with Plaintiff.  [See generally 

Doc. 1, Compl. pp. 9-27, ¶¶ 11-49].  Even if Plaintiff’s allegations about the individuals’ 

conduct are true, Plaintiff has not plausibly alleged that MSOP policy or procedure was 

the “moving force” behind their conduct.  Clay, 815 F.2d at 1170.  In fact, Plaintiff 

pleads the opposite, repeatedly alleging that Defendants’ individual conduct violated 

MSOP policies.  [See Doc. 1, Compl. p. 20, ¶ 34; p. 23 ¶ 42, p. 26, ¶ 48; p. 32 ¶ 93].  

Accordingly, Plaintiff’s official-capacity claims should be dismissed. 

VI. PLAINTIFF’S COMPLAINT FAILS TO ALLEGE HOW SOME INDIVIDUAL-
CAPACITY DEFENDANTS WERE PERSONALLY INVOLVED IN ANY ALLEGEDLY 

UNLAWFUL ACT.  

To maintain a Section 1983 claim against an individual-capacity defendant, 

Plaintiff must plead sufficient facts supporting how each Defendant was personally 

involved in an alleged unconstitutional act.  Beck v. LaFleur, 257 F.3d 764, 766 (8th Cir. 

2001) (citing Ellis v. Norris, 179 F.3d 1078, 1079 (8th Cir. 1999).  Absent a showing that 

individual defendants were directly and personally involved in alleged misconduct, a 

Section 1983 action against those persons must be dismissed.  See Martin v. Sargent, 

780 F.2d 1334, 1338 (8th Cir. 1985). 

While Plaintiff’s Complaint  generally alleges in a conclusory manner that all 

Defendants are responsible for all of the alleged constitutional violations, [See Doc. 1, 

Compl. p. 7, ¶¶ 8-10; pp. 27-33, ¶¶ 51-100], it consistently fails to plead personal 

involvement by individual Defendants.  

First, the Complaint makes no specific factual allegations at all against Defendants 

Piper Johnson, Richardson, Kniesel, Rose, Vaineo, and Carey.  [See Doc. 1, Compl. 
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pp. 9-10, ¶ 12; p. 16, ¶ 23; p. 17, ¶ 25; pp. 17-18, ¶ 26; p. 18, ¶ 27; pp. 18-19, ¶ 29].  

Accordingly, all Plaintiff’s claims against these Defendants must be dismissed.  

Second, Plaintiff’s only allegations against Defendants Nate Johnson, Sayovitz, 

Goeglin, Benoit, Aldrin, Beavens, Fahland, Schesso, Korby, Osbourne, Randa, Giannini, 

St. Germain, Goodman, Brindamor, Lind, Cowell, Cellelo, and Michelizzi are conclusory 

allegations leveled against entire groups of Defendants. [See Doc. 1, Compl. pp. 11-13, 

¶¶ 14-16; pp. 14-18  ¶¶ 21-27; pp. 18-22,  ¶¶ 29-38; pp. 22-26,  ¶¶ 40-47].  These group 

allegations fail to specifically explain how the individual Defendants were involved in the 

alleged unlawful acts.  Plaintiff’s Section 1983 claims against these Defendants should 

also be dismissed. 

VII. PLAINTIFF’S COMPLAINT FAILS TO ALLEGE ANY CONSTITUTIONAL 

VIOLATION UNDER SECTION 1983. 

To the extent any claims remain in light of the foregoing, the Complaint should 

still be dismissed because it fails to plausibly plead the violation of any law. 

A. THERE IS NO RIGHT TO BE FREE FROM DEFAMATION UNDER THE FIRST 

AMENDMENT. 

Defamation is a state law tort cause of action.  See Richie v. Paramount Pictures 

Corp., 544 N.W.2d 21, 25 (Minn. 1996).  The First Amendment contains no right to be 

free from defamation, so this part of Plaintiff’s Section 1983 claim must be dismissed.3  

                                                 
3 If this Court infers that Plaintiff’s Complaint contains a state law defamation claim, the 
Court should decline to exercise supplemental jurisdiction over the claim.  See Gibson v. 
Weber, 431 F.3d 339, 342 (8th Cir. 2005) (holding that Congress unambiguously granted 
district courts discretion to dismiss supplemental state law claims).  Any defamation 
claim by Plaintiff is nevertheless without merit, because Plaintiff has failed to plausibly 
(Footnote Continued on Next Page) 
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See generally New York Times Co. v. Sullivan, 376 U.S. 254 (1964) (explaining that the 

First Amendment acts as a limit on, not the source of, state law defamation claims). 

B. PLAINTIFF FAILS TO STATE A FIRST AMENDMENT RETALIATION CLAIM. 

To state a viable retaliation claim, a plaintiff must plead “that he engaged in 

protected activity and that defendants, to retaliate for the protected activity, took adverse 

action against [the plaintiff] that would chill a person of ordinary firmness from engaging 

in that activity.”  Lewis v. Jacks, 486 F.3d 1025, 1028 (8th Cir. 2007).  Furthermore, a 

plaintiff must allege that the retaliatory motive was a “substantial factor” or “but-for 

cause” of the adverse action.  Peterson v. Kopp, 754 F.3d 594, 602 (8th Cir. 2014) (citing 

 Baribeau v. City of Minneapolis, 596 F.3d 465, 481 (8th Cir. 2010)).   “Merely alleging 

that an act was retaliatory is insufficient.”  Meuir v. Green County Jail Emps., 487 F.3d 

1115, 1119 (8th Cir. 2007). 

Here, Plaintiff fails to properly plead a retaliation claim.  Plaintiff’s Complaint 

contains a host of allegations, but as to many of them, Plaintiff fails to allege any facts 

supporting the proposition that they were motivated by Plaintiff’s 2016 lawsuit or any 

retaliatory motive.  [See Doc. 1, Compl. p. 14, ¶ 20 (Plaintiff was allegedly not allowed 

to attend Sweat Lodge Ceremony); pp. 15-16, ¶ 22 (Defendants allegedly searched 

Plaintiff’s room because of a security concern relating to Plaintiff’s roommate); 

_________________________________ 
(Footnote Continued from Previous Page) 
plead that Defendants made any alleged false statements to other individuals or that 
Plaintiff suffered any reputational harm from the alleged false statements.  See Richie v. 
Paramount Pictures Corp., 544 N.W.2d 21, 25 (Minn. 1996). 
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pp. 16-17, ¶ 24 (Defendant tells Plaintiff to report his concerns about harassment); p. 19, 

¶ 30; pp. 19-20, ¶ 32; pp. 20-22; ¶¶ 34-39; pp. 23-24, ¶¶ 41-44; pp. 25-26, ¶ 46; p. 26, 

¶¶ 48-49].  In the absence of any allegation that these actions were retaliatory, they 

cannot plausibly state a claim. 

Where Plaintiff characterizes an alleged incident as retaliation, he typically does 

so in conclusory fashion, “merely alleging” that the Defendant had a retaliatory motive 

without attempting to plead that his 2016 lawsuit was the but-for cause of the incident.  

Meuir, 487 F.3d at 1119; Daywitt v. Minnesota, 2015 WL 4094199, at *6 (D. Minn. 

July 6, 2015) (dismissing a retaliation claim for failure to plead specific facts suggesting 

that the alleged conduct was motivated by the protected activity); [See Doc. 1, Compl. 

p. 7-10, ¶¶ 9-13; pp. 14-16, ¶¶ 21 (“This [. . .] can only be explained as clear retaliation as 

other clients are not treated the same.”), 23 (“The Defendants are targeting the Plaintiff 

for retaliation purposes.”); p. 16, ¶ 23; p. 17-18, ¶¶ 25-26 (“The BEU Defendants 

sanctioned more punishments targeting Plaintiff for retaliation purposes.”); p. 18, ¶ 27 

(“On 8 Dec 16, the BEU Defendants agreed to further punish and target Plaintiff for 

retaliation purposes.”); pp. 18-19, ¶¶ 28-29, 31; p. 20, ¶ 33; pp. 22-23, ¶ 40; p. 26, 

¶¶ 47-48].  These allegations are also insufficient to state a retaliation claim. 

Where Plaintiff does attempt to plead causation, he fails to do so plausibly.  First, 

while Plaintiff alleges that his June 24, 2016 confrontation with Defendant McGowan 

was motivated by retaliation, [Doc. 1, Compl. p. 10-11, ¶ 13-14],  Plaintiff also alleges 

that Defendant McGowan confronted him in response to the “allegation that he was in 

another clients cell,” which Plaintiff calls false.  [Doc. 1, Compl. p. 10, ¶ 13].  Because 
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Plaintiff’s own Complaint alleges a non-retaliatory reason for the confrontation, 

retaliation was not the “but-for” cause of the alleged incident.  See Blomker v. Jewell, 831 

F.3d 1051, 1060 (8th Cir. 2016) (affirming dismissal of a Title VII employment 

retaliation claim because plaintiff’s own complaint suggested a non-retaliatory cause for 

her dismissal).  Elsewhere, Plaintiff alleges that “the guards” told him “the unidentified 

team”—a group of individuals not apparently named as defendants in this case—had 

placed him in the Omega Two because of his 2016 lawsuit.  [Doc. 1, Compl. p. 25, ¶ 45].  

Even if this allegation is true, it does not involve any named Defendant in this case.  

Finally, Plaintiff incorrectly characterizes some alleged incidents as retaliation that would 

not have prevented a person of “ordinary firmness” from engaging in protected activity.  

[See, e.g.,  Doc. 1, Compl. pp. 16-17, ¶ 24 (in which Defendant simply tells Plaintiff to 

report his concerns about harassment)]; Lewis, 486 F.3d at 1028.  Plaintiff’s Complaint 

fails to state a plausible retaliation claim. 

C. PLAINTIFF FAILS TO STATE A PROPER FIRST AMENDMENT FREE 

EXERCISE CLAIM. 

To state a Free Exercise Clause claim, a plaintiff must allege that MSOP has 

placed a “substantial burden” on his religious exercise  See Patel v. U.S. Bureau of 

Prisons, 515 F.3d 807, 813 (8th Cir. 2008).  To be a “substantial” burden, the 

government defendant’s conduct:  

must significantly inhibit or constrain conduct or expression that manifests 
some central tenet of a person’s individual religious beliefs; must 
meaningfully curtail a person’s ability to express adherence to his or her 
faith; or must deny a person reasonable opportunities to engage in those 
activities that are fundamental to a person’s religion. 
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Id. (citing Murphy v. Mo. Dep’t of Corr., 372 F.3d 979, 988 (8th Cir. 2004)).   

As developed in the context of prison litigation, if an institutional plaintiff pleads a 

substantial burden on their religious exercise under the First Amendment, the challenged 

regulation remains valid “if it is reasonably related to legitimate penological interests,” 

which requires consideration of four factors: (1) a valid, rational connection between the 

regulation and the legitimate governmental interest put forward to justify it; (2) whether 

there are alternative means of exercising the right that remains open; (3) the impact that 

accommodation of the asserted constitutional right will have on guards and other inmates, 

and on the allocation of prison resources generally; and (4) the presence or absence of 

ready alternatives.  Turner v. Safley, 482 U.S. 78, 89 (1987).4 

Plaintiff has not alleged a substantial burden on his religious exercise.  Plaintiff 

alleges that Defendant Gordon prevented him from attending one Native American Sweat 

Lodge ceremony and that other Defendants wrote “reports” when he decided to attend 

another ceremony.  [Doc. 1, Compl. p. 14, ¶ 20; p. 17, ¶¶ 25-26].  But the Complaint fails 

to allege that, as a result, Plaintiff was without “reasonable opportunities” to engage in 

activities fundamental to his beliefs.  Patel at 813. 

Furthermore, Plaintiff’s allegations describe nothing more than “single or isolated 

incidents” that “do not place a substantial burden on an inmate’s exercise of religion.”  

Davis v. Doe, No. 1:14-cv-373, 2014 WL 1835853, at *2 (M.D.N.C. May 8, 2014); see 

                                                 
4 But see Ivey v. Mooney, No. 05–cv–2666 (JRT/FLN), 2008 WL 4527792, at *5 
(D. Minn. Sept. 30, 2008) (modifying the Turner factors to be applied to MSOP and 
analyzing whether “the regulations at issue . . . are reasonably related to legitimate 
therapeutic or institutional interests.” (emphasis added)).  
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also Phillips v. Boone Cty. Jail, No. 08-4253-CV-C-NKL, 2009 WL 648905, at *1 (W.D. 

Mo. Mar. 10, 2009) (“plaintiffs’ claims of a one-time incident of receiving a meal with 

pork cannot be said to substantially burden their exercise of religion.”); Strope v. 

Cummings, 381 F. App'x 878, 881-82 (10th Cir. 2010) (sporadic incidents “in which a 

prisoner’s meal was rendered inedible by service of prohibited items contaminating his 

tray was not actionable.”); Randall v. McLeod, 68 F.3d 470 (5th Cir. 1995) (no 

constitutional violation when inmate denied pork-free meals on two occasions).  

Plaintiff’s free exercise claim should be dismissed. 

D. PLAINTIFF FAILS TO STATE AN UNREASONABLE SEARCH CLAIM UNDER 

THE FOURTH AMENDMENT OR THE MINNESOTA CONSTITUTION.5 

1. Many of the Acts Plaintiff Challenges Under the Fourth 
Amendment Are Not “Searches.” 

 
The Fourth Amendment prohibits “unreasonable searches.”  U.S. Const. 

amend. IV.  A “search” is an intrusion by the state into an area where an individual has a 

reasonable expectation of privacy.  See Katz v. U.S., 389 U.S. 347, 360-62 (U.S.) (Harlan, 

J., concurring).  Plaintiff’s unreasonable search claim fails in part because the Complaint 

alleges a litany of Fourth Amendment violations where no search took place: for 

example, “aggressive policing and intimidation” [Doc. 1, Compl. p. 10, ¶ 12], a “cat’s 

                                                 
5 As explained above, (see supra Section IV), Plaintiff may not sue Defendants under the 
Minnesota Constitution. Riehm v. Engelking, No. 06-293 (JRT/RLE), 2007 WL 37799 at 
*8 (D. Minn. Jan. 4, 2007) (citing Guite v. Wright, 976 F. Supp. 866, 871 (D. Minn. 
1997)); see also Jihad v. Fabian, No. 09-1604 (SRN/LIB), 2011 WL 1641885 at *8 
(D. Minn. Feb. 17, 2011) (“Minnesota has not enacted a statute that is equivalent to 
Section 1983, which provides a private cause of action for violations of the Federal 
Constitution.”), adopted by 2011 WL 1641767 (D. Minn. May 2, 2011). 
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paw” retaliation scheme [Doc. 1, Compl. p. 12, ¶ 14, 15], being told Plaintiff cannot use 

the yard, [Doc. 1, Compl. p. 13, ¶ 16], being denied scheduled therapy [Doc. 1, Compl. 

13, ¶ 18], and removal from a Sweat Lodge ceremony [Doc. 1, Compl. p. 14, ¶ 20], 

among many others.  Because none of these alleged incidents is a search, none violates 

the Fourth Amendment.    

2. Plaintiff Has Failed to Plausibly Plead that Any Alleged Search 
Was Unreasonable. 

    
Where the Complaint alleges that a search occurred, it fails to plausibly allege that 

the search violated the Fourth Amendment.  Federal case law provides that involuntarily 

civilly-committed individuals have fewer Fourth Amendment liberties than the general 

public, and the case law requires courts to “defer to the judgment of correctional officials 

unless the record contains substantial evidence showing their policies are an unnecessary 

or unjustified response to problems of institutional security.”  Beaulieu v. Ludeman, 690 

F.3d 1017, 1028-29 (quoting Florence v. Bd. of Chosen Freeholders of Cty. of 

Burlington, 566 U.S. 318, 322-23 (2012)).  

Here, Plaintiff alleges that Defendants searched his room [Doc. 1, Compl. p. 14, 

¶ 19], searched his “cell” and person [Doc. 1., Compl. p. 15, ¶ 21-22], and “strip-

searched” (called a unclothed visual body search “UVBS”) him [Doc. 1., Compl. 

pp. 20-21, ¶¶ 34-37; Compl. p. 23-26, ¶¶ 42-47].  Federal courts have repeatedly upheld 

these searches against constitutional challenge when used by MSOP staff. 

Regarding room searches at MSOP, the Eighth Circuit has acknowledged that 

“deterring the possession of contraband depends in part on the ability to conduct searches 
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without predictable exceptions.” Beaulieu, 690 F.3d at 1029 (citation omitted).  “There is 

no Minnesota statute giving civilly committed individuals generally, or Program 

detainees, specifically, the right to possess all of their property.”  Beaulieu v. Ludeman, 

2008 WL 2498241, at *16 (D. Minn. June 18, 2008). There is no requirement of 

individualized suspicion before MSOP may conduct a room search.  See Serna v. 

Goodno, 567 F.3d 944, 950 (8th Cir. 2009) (rejecting plaintiff’s argument that 

“something akin to individualized reasonable suspicion” is required in the context of 

unclothed visual body searches).  MSOP’s policy of conducting random, unannounced 

room searches has repeatedly been upheld.  See Housman v. Jesson, 2016 WL 7231600, 

at *3 (D. Minn. Dec. 14, 2016) (“random room searches at MSOP do not violate the 

Fourth Amendment”); Pyron v. Ludeman, 2011 WL 3293523, at *6 (D. Minn. June 6, 

2011), report and recommendation adopted, 2011 WL 3290365 (D. Minn. July 29, 2011), 

aff'd sub nom. Hollie v. Ludeman, 450 F. App'x 555 (8th Cir. 2012); Semler v. Ludeman, 

2010 WL 145275, at *21 (D. Minn. Jan. 8, 2010) (upholding random unannounced room 

searches conducted “to control the entry of contraband and to prevent, discover, and 

manage threats to safety”).   

Here, Plaintiff’s claims that the room searches were “unwarranted,” 

“unsanctioned,” and “without cause” [Doc. 1, Compl. p. 14, ¶ 19; p. 15, ¶¶ 21-22], are 

insufficient to plead that the alleged searches were unreasonable and not done for proper 

security reasons.  In fact, the Complaint  concedes that one search was conducted because 

of a security concern related to Plaintiff’s roommate.  [Doc. 1, Compl. p. 15, ¶ 22].  

Plaintiff has failed to allege an unreasonable room search.  
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Regarding any alleged searches of Plaintiff’s person, the Eighth Circuit has 

repeatedly upheld the constitutionality of MSOP’s use of UVBS and other personal 

searches for security purposes.  Beaulieu 690 F.3d at 1031 (holding that MSOP’s UVBS 

policy did not violate the Fourth Amendment because “MSOP's policy of performing 

unclothed body searches of patients before they leave the secure perimeter is not 

unreasonable”); Semler v. Ludeman, 2010 WL 145275, at *19 (D. Minn. Jan. 8, 2010) 

(upholding the use of pat searches before and after gym and following work 

assignments); see also Serna v. Goodno, 567 F.3d 944, 950-51 (8th Cir. 2009) (holding 

MSOP did not violate the Fourth Amendment when it conducted facility-wide unclothed 

visual body searches on all MSOP clients to locate a potential contraband cell phone); 

Senty-Haugen v. Goodno, 2005 WL 2917464, at *8 (D. Minn. 2005), aff'd on other 

grounds, 462 F.3d 876 (8th Cir. 2006) (dismissing MSOP’s Fourth Amendment claim 

regarding UVBS conducted because of legitimate safety concerns).  Plaintiff alleges no 

facts suggesting that the UVBS he complains of was unreasonable, and the Complaint 

alleges that Defendants’ stated reason for conducting the UVBS was Plaintiff’s 

“dangerous and uncontrolled behavior.” [Doc. 1, Compl. p. 23, ¶ 42].  The alleged UVBS 

was done for a legitimate security purpose and was not unlawful.  Plaintiff fails to 

plausibly plead a Fourth Amendment violation. 

E. PLAINTIFF FAILS TO STATE AN UNREASONABLE SEIZURE CLAIM UNDER 

THE FOURTH AMENDMENT. 

The Fourth Amendment protects against “unreasonable seizures.”  U.S. Const. 

amend. IV.  Whether the seizure of a civilly committed individual is reasonable depends 
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on “whether a legitimate governmental interest in the seizure outweighs the invasion of 

personal rights involved in the search.”  Perseke v. Moser, 2016 WL 6275191, at *8 

(D. Minn. Sept. 26, 2016), report and recommendation adopted, 2016 WL 6246761 

(D. Minn. Oct. 25, 2016) (citing Serna at 949). 

Plaintiff fails to allege facts amounting to an unreasonable seizure.  Other than 

conclusory allegations that Plaintiff’s December 6, 2016 and December 7, 2017 stays in 

the HSA were punitive in nature, Plaintiff has not made plausible allegations showing 

that the invasion of his rights outweighed MSOP’s substantial security interest in using 

the HSA.  [Doc. 1., Compl. p. 20, ¶¶ 34-37; Compl. p. 23-26, ¶¶ 42-47].  Plaintiff fails to 

plead a plausible Fourth Amendment claim. 

F. PLAINTIFF FAILS TO STATE A FOURTEENTH AMENDMENT DUE PROCESS 

CLAIM. 

1. Plaintiff Fails to State a Substantive Due Process Claim. 
 

First, this Court should disregard Plaintiff’s Substantive Due Process claim and 

decide only his First and Fourth Amendment claims, because “where a particular 

Amendment ‘provides an explicit textual source of constitutional protection’ against a 

particular sort of government behavior, ‘that Amendment, not the more generalized 

notion of ‘substantive due process,’ must be the guide for analyzing these claims.’”  

Albright v. Oliver, 510 U.S. 266, 273 (1994) (quoting Graham v. Connor,  490 U.S. 386, 

394 (1989).   

If this Court considers Plaintiff’s Substantive Due Process claim, the Plaintiff 

“must demonstrate both that the [state defendants'] conduct was conscience-shocking, 
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and that the [state defendants] violated one or more fundamental rights that are ‘deeply 

rooted in this Nation's history and tradition, and implicit in the concept of ordered liberty, 

such that neither liberty nor justice would exist if they were sacrificed.’” Karsjens v. 

Piper, 845 F.3d 394, 408 (8th Cir. 2017) (quoting Washington v. Glucksberg, 

521 U.S. 702, 720-21 (1997)); see also  County of Sacramento v. Lewis, 523 U.S. 833, 

845-55  (1998). 

Conscience-shocking conduct is rare and occurs only in “truly egregious and 

extraordinary” situations.  Strutton v. Meade, 668 F.3d 549, 557 (8th Cir. 2012) (citing 

Chesterfield Dev. Corp. v. City of Chesterfield, 963 F.2d 1102, 1104–05 (8th Cir. 1992)).  

It is conduct “so severe [. . .] so disproportionate to the need presented, and [. . .] so 

inspired by malice or sadism rather than a merely careless or unwise excess of zeal that it 

amounted to a brutal and inhumane abuse of official power.” Karsjens at 408 (8th Cir. 

2017) (citing Montin v. Gibson, 718 F.3d 752, 755 (8th Cir. 2013)). 

Plaintiff’s substantive due process claim fails.  [Doc. 1., Compl. p. 20, ¶¶ 34-38; 

Compl. p. 23-26, ¶¶ 42-47].  As explained above, Plaintiff has failed to allege that 

Defendants’ conduct violated any of his fundamental rights.  See supra Sec. IV.A-E.  

Furthermore, Plaintiff does not allege any truly conscience-shocking conduct by 

Defendants.  See, e.g., Rochin v. California, 342 U.S. 165, 172 (1952) (holding that 

deputy sheriffs’ illegal break-in and attempt to forcibly pump a suspect’s stomach 

violated due process because the conduct “shock[ed] the conscience.”).  While Plaintiff’s 

Complaint alleges a series of slights, arguments, and disagreements with individual 

Defendants, nowhere does it describe the “sadism” or “brutal and inhumane abuse of 
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power” required to state a substantive due process violation.  Karsjens at 408 (8th Cir. 

2017) (citing Montin v. Gibson, 718 F.3d 752, 755 (8th Cir. 2013)). 

  2. Plaintiff Fails to State a Procedural Due Process Claim. 

Courts review Procedural Due Process claims in two steps.  First, a court must 

inquire into whether the plaintiff was deprived of a protected liberty or property interest.  

Senty-Haugen v. Goodno, 462 F.3d 876, 886 (8th Cir. 2006).  Second, if the plaintiff has 

a protected interest, the court considers what process is due by balancing (1) the specific 

interest that was affected; (2) the risk of deprivation of the private interest through the 

process that was provided; and (3) the state’s interest.  Id. (citing Mathews v. Eldridge, 

424 U.S. 319, 332-35 (1976)). 

a. The Imposition on Plaintiff’s Liberty by the Alleged 
Temporary Placement in HSA and Omega Two Does Not 
Trigger Procedural Due Process. 

 
To state a Procedural Due Process claim, a plaintiff must establish that his 

protected liberty or property interest is at stake.  See Marler v. Missouri State Bd. of 

Optometry, 102 F.3d 1453, 1456 (8th Cir. 1996). Here, as a civilly committed individual, 

Plaintiff’s liberty interest in being free from bodily restraint is “considerably less than 

[the liberty interest] held by members of free society.”  Senty-Haugen at 886 (citing 

Wilkinson v. Austin, 545 U.S. 209, 224-26 (2005)).  

Plaintiff first alleges that his stays in the HSA and the Omega Two unit from 

December 6th through December 8th violated his due process rights.  However, this 

Court previously ruled that an MSOP client’s eight-day-long placement in administrative 

isolation without a hearing was not an “atypical and significant hardship” and did not 
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violate Procedural Due Process.  Holly v. Anderson, 2008 WL 1773093, at *8 (D. Minn. 

Apr. 15, 2008) (quoting Wilkinson v. Austin, 545 U.S. 209, 222 (2005)).  Plaintiff’s 

shorter placements, which were 24-hours long each, also do not trigger Procedural Due 

Process. 

b. Even if the Plaintiff’s HSA Placements Were a Significant 
Imposition on Plaintiff’s Liberty, the Complaint Fails to 
Allege a Deprivation of Procedural Due Process. 

 
Even if Plaintiff’s Complaint had alleged a protected liberty interest, it would also 

have to allege that a defendant deprived him of his liberty without due process of law. 

Senty-Haugen v. Goodno, 462 F.3d 876, 887 (8th Cir. 2006).  The most important 

mechanisms for providing due process are “notice of the factual basis” leading to a 

deprivation and “a fair opportunity for rebuttal.”  Id. (citation omitted). 

Here, Plaintiff’s Complaint fails to plausibly allege a deprivation of due process.  

First, Plaintiff has no right to a hearing before being placed in the HSA.  Perseke v. 

Moser, 2016 WL 6275191, at *5.  In addition, the Complaint admits that Defendants 

reviewed both of Plaintiff’s HSA placements after four hours and again after 24 hours.  

[Doc. 1, Compl. p. 20-22, 24, ¶¶ 35-37, 43-44].  As alleged, Plaintiff was released after 

the 24-hour review in both cases.  [Doc. 1, Compl. p. 22 ¶ 38; p. 25 ¶ 46].  The review 

process described in the Complaint is exactly the kind of post-deprivation remedy that 

has been held sufficient to guard due process rights.  See Pyron v. Ludeman, 

2011 WL 3293523 at *7 (D. Minn. Jun. 6, 2011) (holding that Minn. Stat. § 246B.03, 

subd. 3, which establishes a grievance procedure for civilly committed sex offenders to 

resolve their concerns and complaints, is an adequate post-deprivation remedy). 
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VIII. DEFENDANTS ARE ENTITLED TO QUALIFIED IMMUNITY IN THEIR INDIVIDUAL 

CAPACITIES. 
 

Qualified immunity shields “government officials performing discretionary 

functions [. . .] from liability for civil damages insofar as their conduct does not violate 

clearly established statutory or constitutional rights of which a reasonable person would 

have known.”  Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982) (citation omitted).  

Qualified immunity “gives ample room for mistaken judgments by protecting all but the 

plainly incompetent or those who knowingly violate the law.”  Hunter v. Bryant, 

502 U.S. 224, 229, 112 S. Ct. 534, 537 (1991).  “This accommodation for reasonable 

error exists because ‘officials should not err always on the side of caution’ because they 

fear being sued.”  Id. (citation omitted). 

 To determine whether a defendant is entitled to qualified immunity, a court  first 

asks: “Taken in the light most favorable to the party asserting the injury, do the facts 

alleged show the officer's conduct violated a constitutional right?”  Saucier v. Katz, 

533 U.S. 194, 201 (2001).  If so, “the next, sequential step is to ask whether the right was 

clearly established.”  Id.  To be clearly established, the law defining the right must be 

“particularized’ to the facts of the case.”  White  v. Pauly, 137 S. Ct. 548, 552 (2017) 

(citation omitted).  A court errs where it denies qualified immunity to a defendant without 

identifying another case where a defendant was held to have violated the Constitution 

while acting “under similar circumstances.”  Id. The relevant inquiry is “whether it would 

be clear to a reasonable officer that his conduct was unlawful in the situation he 

confronted.”  Saucier at 202.   

CASE 0:17-cv-00266-DWF-TNL   Document 25   Filed 05/19/17   Page 21 of 24

EXHIBIT B



22 
 

 The individual-capacity Defendants are entitled to qualified immunity because, as 

previously discussed, they have not violated clearly established law.  See supra Section 

VII.  Even if the Court concludes that Plaintiff’s Complaint states a claim for violation of 

Substantive Due Process, Procedural Due Process, the First Amendment, or the Fourth 

Amendment, no clearly stated legal principle existed at the time of the events in the 

Complaint to put Defendants on notice that their alleged conduct violated the 

U.S. Constitution. 

IX. PLAINTIFF’S CLAIMS FOR PUNITIVE DAMAGES MUST BE DISMISSED. 

To withstand a motion seeking dismissal of a punitive damages claim, a plaintiff 

must allege facts that could justify an award of punitive damages.  Cameron v. 

Whirlwindhorse, 494 F.2d 110, 113-14 (8th Cir. 1974) (upholding dismissal of punitive 

damages request for failure to state a claim where “the complaint does not allege 

anything more than the mere conclusion that the defendants, against whom punitive 

damages are claimed, acted willfully[sic], knowingly, and maliciously”) (internal 

citations and quotation marks omitted). 

In a Section 1983 claim, punitive damages may only be awarded, “when the 

defendant’s conduct is shown to be motivated by evil motive or intent, or when it 

involves reckless or callous indifference to the federally protected rights of others.”  

Coleman v. Rahija, 114 F.3d 778, 787 (8th Cir. 1997) (internal citations and quotation 

marks omitted); see also Royal v. Kautzky, 375 F.3d 720, 724-25 (8th Cir. 2004) 

(declining to award punitive damages to an inmate who was placed in segregation for 

sixty days because the defendant did not act out of evil motive, but instead was frustrated 
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about plaintiff’s frequent requests for medical treatment for a spinal cord injury), cert. 

denied sub nom., Royal v. Reid, 544 U.S. 1061 (2005).  Notably, a finding of liability on 

a section 1983 claim “does not necessitate a finding of callous indifference warranting 

punitive damages.”  Id. (finding punitive damages unwarranted despite finding in 

plaintiff’s favor on deliberate indifference of serious medical need claim).  Id. (citation 

omitted).   

 Plaintiff does not allege facts that justify a punitive damages award.  As explained 

above, the individual incidents described in the Complaint do not amount to 

constitutional violations, let alone “reckless or callous indifference” to Plaintiff’s 

constitutional rights.  Coleman, 114 F.3d at 787; see supra Section VII.  Even if the 

alleged incidents could constitute a violation Plaintiff’s First or Fourteenth Amendment 

rights, the possibility of Section 1983 liability by itself is not enough to support a punitive 

damages claim. Despite Plaintiff’s vague and conclusory allegations of retaliatory intent 

against Defendants, the Complaint does not contain enough plausible allegations of evil 

motive to support a punitive damages claim.  [See generally Doc. 1. Compl].  Plaintiff’s 

punitive damages claim should be dismissed.   
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CONCLUSION 

 For the foregoing reasons, all of Plaintiff’s claims against Defendants in their 

official and individual capacities should be dismissed.   

Dated:  May 19, 2017 Respectfully submitted, 

                                                         OFFICE OF THE ATTORNEY GENERAL 
State of Minnesota 
 
 
s/ Bradley Hutter  
BRADLEY HUTTER 
Assistant Attorney General 
Atty. Reg. No. 0396531 
 
445 Minnesota Street, Suite 1100 
St. Paul, Minnesota 55101-2128 
(651) 757-1273 (Voice) 
bradley.hutter@ag.state.mn.us 
 
ATTORNEY FOR DEFENDANTS 

 

CASE 0:17-cv-00266-DWF-TNL   Document 25   Filed 05/19/17   Page 24 of 24

EXHIBIT B



UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

 
 
Christopher Ivey and Eugene Banks, 
 
 Plaintiffs, 
 

vs. 
 
Nancy Johnston, 
 
 Defendant. 

Case No. 18-cv-01429 (PAM/DTS) 
 
 
 

MEMORANDUM OF LAW IN 
SUPPORT OF DEFENDANT’S 

MOTION TO DISMISS 
PLAINTIFFS’ COMPLAINT  

 
 
 

INTRODUCTION 

 Plaintiffs’ Complaint (“Compl.”) against Defendant Nancy Johnston, the 

Executive Director of the Minnesota Sex Offender Program (“MSOP”), challenging 

MSOP’s restrictions on client internet use and requesting access to additional television 

channels should be dismissed in its entirety with prejudice pursuant to Rules 12(b)(1) and 

12 (b)(6) of the Federal Rules of Civil Procedure because: (1) there is no private cause of 

action under the Minnesota Constitution and, in any event, the Eleventh Amendment bars 

Plaintiffs’ state law claims against Defendant Johnston in her official capacity; (2) this 

Court has previously determined that MSOP clients have no constitutionally protected 

right to use the internet or watch television; (3) Plaintiff Banks is improperly attempting 

to re-litigate claims that were dismissed in his previously filed lawsuits; and (4) even if 

the Court decided that Plaintiffs’ stated a claim against Defendant Johnston, Defendant 

Johnston is entitled to qualified immunity in her individual capacity.   
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STATEMENT OF FACTS1 

I. BACKGROUND OF THE MINNESOTA SEX OFFENDER PROGRAM.  

Plaintiffs Eugene Banks and Christopher Ivey are sex offenders committed to 

MSOP and reside at MSOP’s Moose Lake facility.  Compl., p. 2.  Defendant 

Nancy Johnston is the Executive Director of MSOP.2  Id.  MSOP is operated by the 

Minnesota Department of Human Services (“DHS”).  Minn. Stat. § 246B.02 (2016).  

MSOP provides treatment to individuals committed as sexual psychopathic personalities 

(“SPP”) and sexually dangerous persons (“SDP”) in secure treatment facilities located in 

St. Peter and Moose Lake, Minnesota.  Minn. Stat. §§ 246B.02; 253D.02, subds. 13-16 

(2016).  By definition, SPPs and SDPs are persons whom a court has determined to be 

dangerous.  Minn. Stat. §§ 246B.01, subds. 3-4 (2016); 253D.02, subds. 15-16 (2016). 

MSOP assesses every patient and develops and implements an individual written 

treatment plan that identifies the patient’s needs and establishes goals.  

Minn. R. 9515.3030, subps. 1, 4 (2016).  Treatment services “address sex offense 

                                                 
1 The Statement of Facts accepts, as it must for purposes of this Motion to Dismiss, the 
truth of the factual allegations in Plaintiffs’ Complaint.  See Bhd. of Maint. of Way 
Emps. v. Burlington N. Santa Fe R.R., 270 F.3d 637, 638 (8th Cir. 2001).  By doing so, 
Defendant is not admitting to their truth. 
 
2 It appears that Plaintiffs sue Defendant Johnston in both her official and individual 
capacities, but seek damages against Defendant Johnston in her individual capacity only.  
See Compl., ¶¶ 3, 36.  To the extent the Court construes Plaintiffs’ Complaint to assert 
claims for damages against Defendant Johnston in her official capacity, such claims 
should be dismissed because “[a] claim for damages against a state employee in 
his official capacity is barred under the Eleventh Amendment.”  Andrus ex rel. Andrus v. 
Arkansas, 197 F.3d 953, 955 (8th Cir. 1999). 
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behaviors and remediation, and include, as applicable, related topics such as deviant 

sexual arousal patterns, assaultive behavior, human sexuality, victimization issues, re-

offense prevention, and interpersonal relationships.”  Minn. R. 9515.3040, subp. 1A 

(2016).  

In addition to providing treatment, DHS adopts rules to govern the operation, 

maintenance, and licensure of secure treatment facilities operated by MSOP.  

Minn. Stat. § 246B.04, subd. 1 (2016); Minn. R. 9515.3000 to 9515.3110 (2016).  

MSOP develops written policies and procedures regarding data privacy, treatment, 

prevention of abuse and predation among clients, response to allegations of criminal acts 

committed by clients, monitoring for contraband, and the provision of a safe environment 

for staff, clients, and visitors.  Minn. R. 9515.3040, subp. 2 (2016).  In addition, MSOP 

develops policies and procedures to maintain “a secure and orderly environment that is 

safe for persons in treatment and staff and supportive of the treatment program.”  Minn. 

R. 9515.3080, subp. 1 (2016).  Finally, MSOP “specif[ies] rules of behavior for persons 

in treatment that are consistent with maintaining program safety and supportive of the 

person's rights to treatment.”  Id. 

II. PLAINTIFFS’ BACKGROUNDS 

A.  Plaintiff Banks 

Plaintiff Banks “was committed to [MSOP] as a sexually dangerous person in 

1998 following multiple sex abuse incidents against child victims.” Banks v. Jesson, 

No. A12-0339, 2012 WL 3553279, at *1 (Minn. Ct. App. 2012).  “Banks was first 

convicted of first-degree criminal sexual conduct in November 1987 after an eight-year 
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history of sexually assaulting his younger sister by forcing her to have sex with him.”  Id.  

“Banks also forced his 5–year–old cousin to place his mouth on Banks's penis while the 

two were in the shower.”  Id.   

“After undergoing sex offender treatment, in July 1991 Banks befriended a 

12-year–old girl who babysat in the apartment complex where he lived.”  Id.  Banks gave 

the girl beer and followed her into the bathroom, where he unzipped her pants, placed his 

hand inside of her underwear, and touched her vagina.”  Id.   

“A month after Banks assaulted the 12–year–old girl, he abducted a 5-year-old girl 

from her apartment bedroom in the middle of the night.”  Id. “The 5-year-old girl was 

later found standing outside of her apartment in her nightgown, covered in mud and 

holding her underpants in her hand.”  Id. “Her vaginal area was reddened.”  Id.  Banks 

pled guilty to sexually assaulting the 12-year old girl, and the charges associated with his 

kidnapping and assaulting the 5-year old girl were dropped.  Id.   

B. Plaintiff Ivey 

Plaintiff Ivey also has a long history of sexual violence against women and young 

girls.  In the 1980s, Ivey choked a woman to death during a sexual offense.  In re Civil 

Commitment of Ivey, 2005 WL 832329, at *1 (Minn. Ct. App. 2005).  Ivey also 

“intentionally brushed up against women over 500 times and ‘window peeped’ 

approximately 8,000 times.”  Ivey v. Jesson, No. A13-1254, 2013 WL 6570586, at *1 

(Minn. Ct. App. 2013) 
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In addition, “Ivey admitted that in April 1992, he entered a woman's home and 

touched her buttocks while she was sleeping.” 2005 WL 832329, at *2.  “On August 15, 

1992, Ivey entered a trailer home where a 13-year-old girl was babysitting.  Ivey fondled 

the girl by putting his hands on her buttocks.”  Id.  “On August 16, 1992, Ivey entered 

another home and sexually assaulted a 14-year-old girl.”  Id.  During his assault of the 

14-year-old, Ivey “slapped her in the face, tore off her underpants, reached under her shirt 

and tore off her bra, and placed a pillow over her head and pressed down to keep her 

from screaming.”  Id.   

“Ivey continued to act out sexually while he was imprisoned in Minnesota.”  Id. 

“He was disciplined a number of times for masturbating in his cell in the view of guards 

and others.”  Id.  “Ivey was also disciplined for sexually propositioning a female staff 

member.”  Id.  “In 1994, prison program staff determined that Ivey was at high risk to 

reoffend and, in 1998, determined that he ‘had the potential to become a serial sexual 

murderer.’”  Ivey, 2013 WL 6570586, at *1.   “In 2004, the district court indeterminately 

committed Ivey to the MSOP.”  Id.   

III. PLAINTIFFS’ COMPLAINT 

Plaintiffs allege that MSOP’s restriction on client internet use and Plaintiffs lack 

of access to certain television channels violates Articles I and VII of the Minnesota 

Constitution and the First Amendment of the U.S. Constitution.  

In support of their claims, Plaintiffs allege that “Defendant Johnston and the 

MSOP have a policy and custom to prohibit all internet access.”  Compl., ¶ 6.  Plaintiffs 

further allege that “[t]his prohibition applies to all clients of the MSOP,” except for 
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clients that are provisionally discharged from their commitment and “[b]y denying 

Plaintiffs access to the internet and the use of e-mail, Defendant is directly infringing 

upon Plaintiffs’ right to be well-informed electors, as well as to engage with their fellow 

citizens regarding either’s current or potential future personal run for public office.”  Id., 

¶¶ 6, 18.  Plaintiffs do not allege—because it is not the case—that MSOP has policies 

that prohibit otherwise eligible clients from voting, running for political office, or 

communicating with candidates and elected officials through the telephone or U.S. mail.  

In fact, the exhibits attached to Plaintiffs’ Complaint indicate that Plaintiffs are not 

prohibited from voting or communicating with their elected officials by U.S. mail.  See 

Exs. 1, 2 attached to Compl. 

Likewise, Plaintiffs do not allege that they are prohibited from watching 

television.  Rather, Plaintiffs allege that MSOP “maintains policies, contracts, or customs 

which deny access of certain television stations to Plaintiffs.”  Id.,  ¶ 20.  Specifically, 

Plaintiffs allege that “Defendant, through her agents and employees, has blocked 

Mediacom, the current cable provider for both [MSOP] campuses, from allowing clients 

to receive certain channels, to include PBS 2, MN Channel (a PBS-produced channel), 

C-SPAN 3, and the local access channel carried by Mediacom.”  Id.   

Plaintiffs seek monetary and injunctive relief.  Specifically, Plaintiffs request 

“an injunction against Defendant from further maintaining a ban at MSOP on all internet 

access and e-mail use by the Plaintiffs.”  Id., ¶ 34. In addition, Plaintiffs seek 

“an injunction against Defendant from further blocking or refusing acceptance by the 

MSOP of any and all television stations which are included as part of Mediacom’s basic 
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cable package offered to all of its customers, or by any future provider of television 

programming.”  Id., ¶ 35.   

IV. PLAINTIFF BANKS’ PREVIOUS LAWSUITS REGARDING MSOP’S RESTRICTIONS 
ON INTERNET USE AND TELEVISION CHANNELS.  

Plaintiff Banks previously filed lawsuits challenging MSOP’s restrictions on client 

internet use and requesting access to additional television channels, which were 

dismissed by this Court.  See Banks v. Jesson, No. 11-CV-1706 (SRN/JSM), 2016 WL 

3566207, at *4 (D. Minn. 2016) (dismissing Plaintiff Banks’ lawsuit alleging “that 

MSOP's policies limiting detainees' access to computers, email, and the internet violate 

his First and Fourteenth Amendment rights” and noting, “MSOP's limitations on 

detainees' use of computers, email, and the internet do not raise constitutional concerns”); 

Banks v. Jesson, No. CIV. 11-1706 MJD/JJK, 2011 WL 6275960, at *1 (D. Minn. 2011) 

(dismissing Plaintiff Banks’ lawsuit alleging, among other things, that the filtering of 

certain television stations at MSOP violated his First and Fourteenth Amendment Rights 

and noting, “the right to watch television would certainly be deemed a de 

minimis restriction with which the Constitution is not concerned”). 

In his prior lawsuit concerning television channels, Plaintiff Banks alleged that he 

was improperly denied access to public television channels such as PBS and MN Channel 

at MSOP in violation of the First Amendment.  See Banks, 2011 WL 6292133, at *1, 

report and recommendation adopted, 2011 WL 6275960.  In the present case, Plaintiff 

Banks again seeks access to PBS, MN Channel, and other public television channels.  

Compl., ¶ 20-23.   
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STANDARD OF REVIEW 

The Complaint should, as detailed below, be dismissed for lack of jurisdiction, 

under Fed. R. Civ. P. 12(b)(1), or for failure to state a claim on which relief can be 

granted under Fed. R. Civ. P. 12(b)(6). 

Rule 12(b)(1) allows a defendant to move to dismiss a complaint for lack of 

subject-matter jurisdiction.  “In order to properly dismiss for lack of subject matter 

jurisdiction under Rule 12(b)(1), the complaint must be successfully challenged on its 

face or on the factual truthfulness of its averments.”  Titus v. Sullivan, 4 F.3d 590, 593 

(8th Cir.1993) (internal citation omitted).  In reviewing a Rule 12(b)(1) motion to 

dismiss, this Court must “accept all factual allegations in the pleadings as true and view 

them in the light most favorable to the nonmoving party.”  Great Rivers Habitat 

Alliance v. Federal Emergency Management Agency, 615 F.3d 985, 988 (8th Cir. 2010). 

In reviewing a Rule 12(b)(6) motion to dismiss, the Court considers all facts 

alleged in the complaint as true to determine if the complaint states a “claim to relief that 

is plausible on its face.”  See, e.g., Braden v. Wal–Mart Stores, Inc., 588 F.3d 585, 594 

(8th Cir.2009) (quoting Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009)).  To survive a 

motion to dismiss, a complaint must provide more than “ ‘labels and conclusions’ or ‘a 

formulaic recitation of the elements of a cause of action.’ ”  Iqbal, 556 U.S. at 678, 

(quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007)).  Although the Court 

accepts the complaint's factual allegations as true, it is “not bound to accept as true a legal 

conclusion couched as a factual allegation.”  Twombly, 550 U.S. at 555.  “A claim has 

facial plausibility when the plaintiff pleads factual content that allows the court to draw 
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the reasonable inference that the defendant is liable for the misconduct alleged.” Iqbal, 

556 U.S. at 678.  “Where a complaint pleads facts that are merely consistent with a 

defendant's liability, it stops short of the line between possibility and plausibility,” and, 

therefore must be dismissed.  Id.  Rule 12(b)(6) eliminates actions that are fatally flawed 

in their legal premises, “streamlin[ing] litigation by dispensing with needless discovery 

and fact finding.”  Neitzke v. Williams, 490 U.S. 319, 326–27 (1989). 

Although a pro se complaint is to be liberally construed, it must still contain 

specific facts to support its legal conclusions.  Kaylor v. Fields, 661 F.2d 1177, 1183 

(8th Cir. 1981).  While a court should grant some deference to pro se pleadings, a court 

should not assume facts that are not alleged and that might support the claim a plaintiff 

makes.  Stone v. Harry, 364 F.3d 912, 915 (8th Cir. 2004).   

ARGUMENT 

I. PLAINTIFFS’ CLAIMS UNDER THE MINNESOTA CONSTITUTION MUST BE 
DISMISSED.  

Plaintiffs’ claims against Defendant Johnston for alleged violations of the 

Minnesota Constitution must be dismissed because there is no private cause of action 

under the Minnesota Constitution.  Although Congress enacted 42 U.S.C. § 1983 to 

create a cause of action for violations of the U.S. Constitution, the State of Minnesota has 

not enacted a similar statute that provides a cause of action for alleged violations of the 

Minnesota Constitution.  See Redd v. Abla-Reyes, 2013 WL 6057860, at *1 

(D. Minn.2013) (observing that Minnesota does not have a statutory equivalent to 

42 U.S.C. § 1983); Mitchell v. Steffen, 487 N.W.2d 896, 905 (Minn. Ct. App. 1992).  

Both federal and state courts have held that there is no private cause of action for 
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violations of the Minnesota Constitution.  See, e.g., Eggenberger v. W. Albany Twp., 

820 F.3d 938, 941 (8th Cir. 2016); Riehm v. Engelking, 538 F.3d 952, 969 (8th Cir. 

2008); Redd, 2013 WL 6057860, at *1–2; Davis v. Hennepin Cnty., 2012 WL 896409, at 

*2 (Minn. Ct. App. 2012); Mlnarik v. City of Minnetrista, 2010 WL 346402, at *1 (Minn. 

Ct. App. 2010); Danforth v. Start Tribune Holdings Corp., 2010 WL 4286242, at *5 

(Minn. Ct. App. 2010).   

Even if this Court determined that Plaintiffs have a private right to sue for alleged 

violations of the Minnesota Constitution, such claims against Defendant Johnston in her 

official capacity would have to be dismissed under Fed. R. Civ. P. 12(b)(1) because they 

are barred by the Eleventh Amendment.  The Eleventh Amendment bars federal court 

jurisdiction over state-law claims against unconsenting states or state officials in their 

official capacities regardless of the remedy sought.  Cooper v. St. Cloud State Univ., 

226 F.3d 964, 968–69 (8th Cir. 2000).  A federal court’s jurisdiction is barred even if 

such claims are pendent to federal claims.  Pennhurst, 465 U.S. at 121.  

Courts consistently have applied Eleventh Amendment immunity to bar state law causes 

of action in federal court.  See, e.g., Hoeffner v. Univ. of Minn., 948 F. Supp. 1380, 1383, 

1385 (D. Minn. 1996) (barring state-law claims under the Eleventh Amendment); 

DeGidio v. Perpich, 612 F. Supp. 1383, 1389 (D. Minn. 1985) (holding in case against 

Minnesota Department of Corrections officials that Minnesota Tort Claims Act is not a 

waiver of State’s Eleventh Amendment immunity in federal court to tort suits).  The State 

of Minnesota has not waived its Eleventh Amendment immunity from suit in federal 

court for state-law claims.  See Haggins v. Minn. Dept. of Corr. Comm’r, 
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2012 WL 983593, at *6–7 (D. Minn. 2012), report and recommendation adopted, 

2012 WL 983694 (D. Minn. 2012). 

For these reasons, Plaintiffs’ claims against Defendant Johnston for alleged 

violations of the Minnesota Constitution must be dismissed.  

II. PLAINTIFFS’ FIRST AMENDMENT CLAIMS ARE WITHOUT MERIT.3  

Plaintiffs’ First Amendment claims fail for the following reasons.  First, MSOP 

clients have no constitutionally protected right to use the internet.  The law on this point 

is well settled.  See Banks, 2016 WL 3566207, at *10 (“MSOP's limitations on detainees' 

use of computers, email, and the internet do not raise constitutional concerns.”); See also 

Senty-Haugen, 462 F.3d at 886, n.7 (finding that limitations on computer privileges were 

“de minimis restrictions with which the Constitution is not concerned”); Pyron v. 

Ludeman, No. CIV. 10-3759 PJS/JJG, 2011 WL 3293523, at *5 (D. Minn. 2011), report 

and recommendation adopted, No. 10-CV-3759 PJS/JJG, 2011 WL 3290365 (D. Minn. 

                                                 
3 The Court should dismiss Plaintiff Banks from this lawsuit because he is barred under 
principles of collateral estoppel and res-judicata from re-litigating his First Amendment 
claims. “Collateral estoppel, like the related doctrine of res judicata, has the dual purpose 
of protecting litigants from the burden of re-litigating an identical issue with the same 
party or his privy and of promoting judicial economy by preventing needless litigation” 
Parklane Hosiery Co. v. Shore, 439 U.S. 322, 326, (1979).  Res-judicata “bars re-
litigation not only of those matters that were actually litigated, but also those which could 
have been litigated in the earlier proceeding” even “[w]here a plaintiff fashions 
a new theory of recovery or cites a new body of law that was arguably violated by a 
defendant's conduct.”  Banks v. Int'l Union Elec., Elec., Tech., Salaried & Mach. 
Workers, 390 F.3d 1049, 1053 (8th Cir. 2004).  In the present case, Plaintiff Banks is 
requesting many of the same television channels that formed the basis of his prior 
lawsuit.  In addition, to the extent Plaintiff Banks is requesting access to television 
channels that were not part of his previous lawsuit, those claims are barred because they 
could have been litigated in the previous lawsuit.  Finally, Plaintiff Banks’ attempt to use 
a new legal theory for recovery in this case does not save his First Amendment claims 
from being barred by collateral-estoppel and res-judicata.   
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July 29, 2011), aff'd sub nom. Hollie v. Ludeman, 450 F. App'x 555 (8th Cir. 2012) 

(“The Eighth Circuit has opined that a civil detainee has no constitutional right, under the 

First Amendment or otherwise, to use a computer at all.”); Semler v. Ludeman, 

No. 09-cv-0732 (ADM/SRN), 2010 WL 145275, at *24 (D. Minn. 2010) (“No federal, 

state or local statute creates a property right for Plaintiffs to possess computers and 

electronics ....”); Aune v. Ludeman, No. 09-cv-0015 (JNE/SRN), 2010 WL 145276, at *7 

(D. Minn. Jan. 8, 2010) (same).   

Second, Plaintiffs’ incorrectly assert that the United States Supreme Court’s 

decision in Packingham v. North Carolina 137 S. Ct. 1730, (2017) established MSOP 

clients’ constitutional right to use the internet.  In Packingham, the Supreme Court held 

that a North Carolina statute that made it a felony for all registered sex offenders living in 

the community to access social media websites violated the First Amendment.  Relevant 

to the Supreme Court’s decision was “the troubling fact that the law imposes severe 

restrictions on persons who already have served their sentence and are no longer subject 

to the supervision of the criminal justice system” and also that the statute prevented 

persons from accessing websites that contained ads for employment.  Packingham, 

137 S. Ct. at 1737. 

Here, Plaintiffs are committed to the MSOP.  As such, their First Amendment 

protections are considerably less than those held by people in open society.  See Beaulieu 

v. Ludeman, 690 F.3d 1017, 1038–39 (8th Cir. 2012) (“Any form of involuntary 

confinement, whether incarceration or involuntary commitment, may necessitate 

restrictions on the right to free speech.”); See also Banks, 2011 WL 6275960, at *1 
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(noting, Plaintiff Banks’ “liberty interests are considerably less than those held by 

members of free society”).  In any event, as noted earlier see supra p. 11-12, it is well-

established that MSOP clients have no constitutionally protected right to use a computer 

at all, let alone a constitutionally protected right to access the internet. 

Finally, MSOP clients have no constitutionally protected right to watch any 

specific television channel.  See Banks, 2011 WL 6292133, at *2, report and 

recommendation adopted, 2011 WL 6275960 (citing Maxwell v. Byrd, No. 10–903 

(SWW/JJV), 2010 WL 3515774, *3 (E.D.Ark. 2010))  (noting, Plaintiff Banks’ “claims 

are meritless because there is simply no constitutionally protected right in television 

watching”).  The right to watch television is a “de minimis restriction with which the 

Constitution is not concerned.”  Banks, 2011 WL 6275960, at *1.   

For these reasons, Plaintiffs’ First Amendment claims are without merit and 

should be dismissed.  

III. DEFENDANT JOHNSTON IS ENTITLED TO QUALIFIED IMMUNITY IN HER 
INDIVIDUAL CAPACITY. 

The Court should dismiss Plaintiffs’ claims for damages against Defendant 

Johnston because Defendant Johnston is entitled to qualified immunity in her individual 

capacity.4  Under the doctrine of qualified immunity, government officials are not liable 

for civil damages if “their conduct does not violate clearly established statutory or 

                                                 
4 Qualified immunity does not apply to § 1983 suits for injunctive or declaratory relief.  
Frederick v. Morse, 439 F.3d 1114, 1123 n.46 (9th Cir. 2006), rev’d on other grounds 
sub nom., Morse v. Frederick, 551 U.S. 393 (2007).  However, and as argued herein, 
Plaintiffs’ claims for injunctive and declaratory relief should otherwise be dismissed 
because Plaintiffs’ constitutional rights were not violated. 
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constitutional rights of which a reasonable person would have known.”  Buckley v. 

Fitzsimmons, 509 U.S. 259, 268 (1993) (citation omitted).  “A right is ‘clearly 

established’ if the contours of the right are such that a reasonable official would 

understand that what he or she is doing violates that right.”  Morris v. Clifford, 

903 F.2d 574, 576 (8th Cir. 1990) (citations omitted).  By focusing on “the objective 

reasonableness of an official’s conduct, as measured by reference to clearly established 

law,” the test for qualified immunity is intended to both avoid excessively disrupting 

government functioning and deter unlawful conduct.  Harlow v. Fitzgerald, 

457 U.S  800, 818-19 (1982).  Qualified immunity generally “provides ample protection 

to all but the plainly incompetent or those who knowingly violate the law.”  Burns v. 

Reed, 500 U.S. 478, 479-480 (1991) (citation omitted). 

Assuming, without conceding, that Defendant Johnston violated the 

First Amendment, Defendant Johnston is entitled to qualified immunity because the 

allegations in Plaintiffs’ Complaint do not show that Defendant Johnston acted in a 

manner that a reasonable person would know violated clearly established statutory or 

constitutional rights.  As noted earlier, see supra p. 11-13, Plaintiffs have no 

constitutional right to use the internet or watch television.  As such, it is not the case that 

a reasonable person would have known of any clearly established law that prevents 

MSOP from restricting client access to the internet or certain television channels.  

For these reasons, Defendant Johnston is entitled to qualified immunity and Plaintiffs’ 

claims for damages against Defendant Johnston in her individual capacity should be 

dismissed. 
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CONCLUSION 

For all of the foregoing reasons, Defendant Johnston respectfully requests that the 

Court dismiss Plaintiffs’ Complaint in its entirety and with prejudice. 

Dated: August 3, 2018. Respectfully submitted, 
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